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In The Matter of a Complaint by



FINAL DECISION

Bill Kaempffer and the New Haven Register,

Complainants

against






Docket #FIC 2008-163

Chief, Police Department, City of New Haven,

Respondent





September 10, 2008

The above-captioned matter was heard as a contested case on June 23, 2008, at which time the complainant and the respondent appeared, stipulated to certain facts and presented testimony, exhibits and argument on the complaint.  

After consideration of the entire record, the following facts are found and conclusions of law are reached:

1. The respondent is a public agency within the meaning of §1-200(1), G.S.
2. By letter dated March 10, 2008 and filed on March 12, 2008, the complainants appealed to this Commission alleging that the respondent failed to comply with this Commission’s order in Docket #FIC 2007-334 Bill Kaempffer and the New Haven Register v. Chief, Police Department, City of New Haven (hereinafter “FIC 2007-334”).
3. The Commission takes administrative notice of the record and decision in FIC 2007-334, including the oral argument made by the parties at the Commission’s January 9, 2008 regular meeting, which includes the representation by counsel for the respondent that she was told that “the tape is not something that anyone would want to have a copy made of or available.” 
4. It is found that this Commission issued the following order in FIC 2007-334: 
The respondent shall forthwith retrieve, or otherwise obtain a copy of, the videotape described in paragraphs 2 and 8, of the findings, above, and provide a copy to the complainants, free of charge.
5. It is found that as of the date of the hearing in this matter, the respondent has not complied with the order described in paragraph 4, above.

6. It is found that prior to the issuance of the final decision but after the issuance of the hearing officer’s report in FIC 2007-334, the respondent’s counsel, by letter dated January 4, 2008, sent a letter, stating the following, in part, to State’s Attorney Michael Dearington:

…Pursuant to the proposed order please arrange for the videotape discussed in paragraph 2 of the Hearing Officer’s findings to be delivered to Chief Francisco Ortiz of the New Haven Department of Police Service.

7. It is found that Attorney Dearington replied, by letter dated January 4, 2008, as follows: “I have received your request and we will not release the subject videotape.”

8. It is found that counsel for the respondent represented at the hearing in this matter that she, and the respondent chief, made telephone calls to Attorney Dearington and to the Chief State’s Attorney related to the videotape.

9. It is found, however, that when questioned by the hearing officer at the hearing on this matter concerning the substance of the conversations, counsel for the respondent stated that she either had no knowledge of, or that she could not recall the substance of, any of the telephone conversations.  

10.  It is also found that when questioned by the hearing officer at the hearing on this matter if Attorney Dearington anticipated taking any other legal action against the convicted youths allegedly depicted in the subject videotape, counsel for the respondent stated that she had no knowledge of the underlying case.

11.  It is also found that without any evidence, or representation, concerning the substance of the conversations between the respondent chief, his counsel and Attorney Dearington and/or the Chief State’s Attorney, such conversations can not be construed as diligent efforts on the part of the respondent chief to comply with the order in FIC 2007-334.  

12.  It is found, therefore, that paragraphs 6 and 7, above, describe the only actions that can be considered an effort by the respondent to comply with the Commission’s order in FIC 2007-334.

13.  It is also found that the respondents determined that “the tape is not something that anyone would want to have a copy made of or available” and that said determination may have been made as early as April 30, 2007 (when the subject videotape was signed out and taken from the NHPD’s property room by an inspector from the State’s Attorney’s office).

14.  It is found that the respondent failed to demonstrate that he had made any sincere effort to comply with the Commission’s order in FIC 2007-334 or that he had exhausted all means with which to reclaim the subject videotape but rather, through counsel, invited this Commission to order him to take a specific action that it thought might produce the subject videotape. 

15.  It is found that the respondent chief’s failure to comply with this Commission’s order in FIC 2007-334 is without reasonable grounds.

The following order by the Commission is hereby recommended on the basis of the record concerning the above-captioned complaint:

1. The respondent chief is hereby ordered to appear before the Commission, on a date to be determined, to show cause why a civil penalty should not be imposed pursuant to §1-206(b)(2), G.S.

2. The respondent chief is again ordered to retrieve, or obtain a copy of, the videotape described in paragraphs 2 and 8, of the findings in FIC 2007-334, and provide a copy to the complainants, free of charge.

Approved by Order of the Freedom of Information Commission at its regular meeting of September 10, 2008.

____________________________
Petrea A. Jones
Acting Clerk of the Commission
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