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DEFENDANT FREEDOM OF INFORMATION COMMISSION’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS ADMINISTRATIVE APPEAL

Pursuant to Conn. Practice Book §10-30 et seq., the defendant Freedom of Information (“FOI”) Commission submits this memorandum of law in support of its motion to dismiss dated September 19, 2008.  The FOI Commission submits that this court lacks subject matter jurisdiction because the plaintiff failed to comply with the mandatory requirements for the bringing of this appeal.

I. FACTS AND PROCEDURAL HISTORY

The above-captioned matter is an administrative appeal brought pursuant to Conn. Gen. Stat. §§1-206(d) and 4-183(c), from a decision of the FOI Commission in its contested case docket numbers FIC 2007-498, Chris Powell v Mayor, City of New Haven, et al. and FIC 2007-605, Dustin Gold and the Community Watchdog Project v. Mayor, City of New Haven; and Community Services Administrator, City of New Haven, et al.  The cases had been consolidated for purposes of the evidentiary hearing.

The FOI Commission mailed its notice of final decision in FIC 2007-498 and FIC 2007-605 on July 17, 2008.  See Exhibit A, attached. On August 29, 2008, the FOI Commission was served with a copy of the plaintiffs’ appeal.  The plaintiffs’ appeal was not filed with the court, after service was made on the FOI Commission, until September 16, 2008, sixty-one days after the notice of final decision was mailed to the plaintiffs.
II. ARGUMENT
THIS COURT LACKS SUBJECT MATTER JURISDICTION OVER THE PLAINTIFF’S APPEAL AND THEREFORE THE APPEAL MUST BE DISMISSED.
1.  The Plaintiff’s Failure to Comply With the Requirements for Appealing the FOI Commission’s Decision is Properly Raised by a Motion To Dismiss.

A Motion to Dismiss is the proper vehicle for challenging a court’s jurisdiction over the subject matter.  Conn. Practice Book ((10-30, 10-31 (2008).  Subject matter jurisdiction must be determined whenever raised, Labow v. Labow, 171 Conn. 433, 440 (1976); Castro v. Viera, 207 Conn. 420, 429 (1988), and can be raised at any time, Peters v. Department of Social Services, 273 Conn. 434, 441 (2005); Karp v. Urban Redevelopment Commission, 162 Conn. 525, 528 (1972); Carten v. Carten, 153 Conn. 603, 610 (1966).  Most important, Conn. Practice Book (10-33 provides: “Any claim of lack of jurisdiction over the subject mater cannot be waived; and whenever it is found after suggestion of the parties or otherwise that the court lacks jurisdiction over the subject matter, the judicial authority shall dismiss the action.”  Thus, when it is apparent that the court lacks subject matter jurisdiction, the appeal must be dismissed.  Lewis v. Connecticut Gaming Policy Board, 224 Conn. 693, 698-699 (1993); Neyland v. Board of Education, 195 Conn. 174, 177 (1985), citing Laurel Park, Inc. v. Pac, 194 Conn. 677, 678-79 n.1 (1984).

2.  The Plaintiffs’ Failure to File Their Appeal Within Forty-Five Days as Required by Conn. Gen. Stat. (4-183(c) Deprives this Court of Subject Matter Jurisdiction.

The principles governing administrative appeals are well established.  The right to an appeal from an administrative agency to the courts exists only under statutory authority -- there is no inherent or absolute right to an appeal.  Dyous v. Psychiatric Security Review Board, 264 Conn. 766, 773 (2003); Neyland v. Board of Education, supra at 177; Chestnut Realty Inc. v. CHRO, 201 Conn. 350, 356 (1986), citing Farricelli v. Personnel Appeal Board, 186 Conn. 198, 201 (1982).  Furthermore, the right to judicial review of an administrative decision is conditioned upon strict compliance with the provisions by which that right was created.  “There is no absolute right of appeal to the courts from a decision of an administrative agency. … The UAPA grants the Superior Court jurisdiction over appeals of agency decisions only in certain limited and well-delineated circumstances.  It is a familiar principle that a court which exercises a limited and statutory jurisdiction is without jurisdiction to act unless it does so under the precise circumstances and in the manner particularly prescribed by the enabling legislation.” (Internal quotation marks and citations omitted.) Pine v. Dept. of Public Health, 100 Conn. App. 175, 180 (2007).  Raines v. FOIC, 221 Conn. 482, 489 (1992), citing Chestnut Realty Inc. v. CHRO, supra at 356.  See Rogers v. CHRO, 195 Conn. 543, 550 (1985); Donis v. Connecticut Board of Examiners in Podiatry, 207 Conn. 674, 683 (1988).

Our Supreme Court has established that “the appeal provisions in the statute are jurisdictional in nature, and, if not complied with, render the appeal petition subject to dismissal.”  Hillcroft Partners v. CHRO, 205 Conn. 324, 326 (1987), citing Basilicato v. DPUC, 197 Conn. 320, 324 (1985); see also Raines, supra at 490.  The failure of a party to file an administrative appeal within the forty-five days required by (4-183(c) deprives the trial court of subject matter jurisdiction over the appeal.  Commission on Human Rights and Opportunities v. Windsor Hall Rest Home, 232 Conn. 181, 187 (1995), citing Glastonbury Volunteer Ambulance Assn., Inc. v. FOIC, 227 Conn. 848, 852, (1993).    

Statutory authority for this appeal exists only by virtue of Conn. Gen. Stat. §§1-206(d) and 4-183 et seq.  Section 1-206(d) provides in relevant part that:  “[a]ny party aggrieved by the decision of said [FOI] [C]ommission may appeal therefrom, in accordance with the provisions of section 4-183.”  Section 4-183(c) provides in relevant part that:

[w]ithin forty-five days after mailing of the final decision…a person appealing [a final decision of an administrative agency] as provided in this section shall serve a copy of the appeal on the agency that rendered the final decision…and file the appeal with the clerk of the superior court….

“The plain language of §4-183(c) … compels the conclusion that both the filing and the service of the appeal must be accomplished within the forty-five day period. …[F]ailure to meet the time limitation remains a subject matter jurisdictional defect.” Glastonbury Volunteer Ambulance, supra. 

In this case, the record clearly indicates that the plaintiffs did not file their appeal with this court, after service upon the FOI Commission, until September 16, 2008, sixty-one days after the FOI Commission mailed its notice of final decision.  See Exhibit B, attached.  The plaintiffs’ failure to comply with the mandatory statutory requirements set forth in Conn. Gen. Stat. (4-183(c) renders their administrative appeal fatally defective.   It must be dismissed.

III.
CONCLUSION

The FOI Commission respectfully submits that the failure of the plaintiffs to comply with the mandatory requirement of filing their appeal with the Clerk of the Superior Court within forty-five days of the mailing of the notice of final decision in the contested case from which this appeal is taken, is a defect fatal to the validity of the appeal.  Accordingly, the defendant FOI Commission’s Motion to Dismiss should be granted and the plaintiffs’ appeal must be dismissed.
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